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Financial Protections Shouldn’t Limit Financial Options 
 

Overview 
Americans often face significant challenges when it comes to saving for a secure retirement. We can use a broad 
range of financial products and information to make financial options more accessible, promote equity and close the 
wealth gap. However, mandating a fiduciary-only approach for all retirement arrangements will have the unintended 
consequence of harming lower- and middle-income families who are already behind in saving for retirement. 

 
Background 
Since 2010, the Department of Labor (DOL) has sought to fundamentally broaden the definition of fiduciary that has 
been in place since 1975, soon after passage of the Employee Retirement Income Security Act (ERISA). The DOL’s 
2010 proposal was withdrawn in response to the more than 100 House and Senate Members of Congress from both 
parties who urged DOL to coordinate rulemaking with the Securities and Exchange Commission and provide a robust 
economic analysis, as well as workable prohibited transaction exemptions.  
 
In response to President Obama’s call for an update on rules for financial advisors, the DOL proposed new regulations 
in 2015 and issued a final rule in April 2016 targeted at addressing conflicts of interest by reclassifying nearly all 
financial professionals working with retirement savers to fiduciary status. Aspects of the rule were delayed under the 
Trump administration. On June 21, 2018, the Fifth Circuit Court of Appeals vacated the fiduciary rule noting the 
“unreasonableness” of the DOL’s interpretation of ERISA and that the DOL’s implementation of the rule constitutes “an 
arbitrary and capricious exercise of administrative power.”  

 
Current Landscape 
On June 5, 2019, the SEC adopted Regulation Best Interest, a rule imposing new enhanced conduct obligations on 
broker-dealers that directly focus on addressing conflicts of interest. On February 13, 2020, the National Association of 
Insurance Commissioners (NAIC) adopted revisions to its annuity transactions model regulations that closely aligns with 
the SEC’s Regulation Best Interest. These initiatives impose a new standard of conduct specifically for broker-dealers 
and insurance producers that substantially enhances the standard of conduct beyond existing suitability obligations 
and appropriately and effectively addressed the conflicts of interests. However, unlike a fiduciary-only approach, they 
do so without essentially denying those with low and moderate savings access to financial professionals.  
 
Both the NAIC model, which has been adopted in 19 states across the country, and the SEC’s Regulation Best 
Interest, support the right of all consumers to access commission-based support or, when they can afford it, choose to 
pay for ongoing advice. The goal of these state initiatives is to provide strong consumer protections no matter which 
state a consumer calls home. Despite the advancement of these significantly enhanced consumer protections, the 
DOL has announced a plan to revisit the definition and applicability of a fiduciary.  

 
Bottom Line 
ACLI is concerned that the DOL’s efforts could negatively impact the very people DOL indicates it seeks to protect—
low- and middle-income workers, savers and retirees—with rules that lead to less financial education and information. 
Given that the average retirement savings account is approximately $70,000, low- and middle-income savers and 
retirees typically cannot afford to pay for ongoing, tailored advice. The broad imposition of ERISA’s prohibitions will 
lead to less access to information and education from financial professionals. Different from 2016, there are now 
specific enhanced conduct standards in place that directly address the issues DOL indicated were of concern in its 
prior rulemaking, that permit more inclusive consumer access and choice.  
 
As society and work change, Americans need policy solutions that protect them and help achieve financial security 
regardless of where and how they work, their life stage, or the economic status of their household. The NAIC and SEC 
have acknowledged this and have worked to achieve common-sense, workable protections for consumers. As the 
DOL continues work on this issue, their approach should harmonize with the protections implemented in the states 
and at the SEC.  
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